INTRODUCTION
This article examines questions of constitutional accountability arising from the privatization of British Rail in the mid-1990s, but I would like to declare a personal interest in this issue at the outset since the manifest shortcomings in rail performance have affected me as one of the many thousands of commuters who rely on trains to get to work each day.
Rail privatization in the United Kingdom (U.K.) was a complex affair that involved taking a single industry and breaking it up into distinct parts. It also required separate regimes of statutory regulation to oversee the general operation of the railways, the bidding process for franchised routes, and safety. The entire enterprise lacked a clear rationale. Not only did the proposals appear flawed from the outset, but the policy was pursued by an unpopular government in the face of strong opposition from the rail industry and trade unions, opposition parties in Parliament, and the public at large. After a relatively short time it became obvious that standards of service were declining alarmingly on the entire rail network, and later, the cause of serious rail accidents indicated that passenger safety was being compromised through neglect of the system.
The difficulties encountered by government in responding to what had rapidly turned into a crisis raise important legal and constitutional questions. This article begins by explaining the constitutional relationship of Parliament and the executive by mentioning the important convention of individual ministerial responsibility. Secondly, it provides a narrative of the British Rail episode that dis- 409, 409-716 (2005) . I would like to thank Colin Scott and Professor Cosmo Graham for their help with the preparation of this article. This article was researched and written in the Autumn of 2004 before the Railways Act 2005 was approved by Parliament. In consequence, it has not been possible to take full account of changes made during the later parliamentary stages of the legislation which coincided with when the article went to press. PETER LEYLAND cusses the main features of nationalization, privatization, and statutory regulation. However, this narrative is narrowly focused in order to concentrate attention on the main institutional failings and successive attempts to repair the damage. It will be suggested that the deep-rooted problems encountered in regulating a fragmented, loss-making railway expose the limits of regulation, and perhaps the limits of the privatization project in the United Kingdom. The Labour government continues to declare its commitment to public/private partnerships and free market principles, but we will see here that in a number of key respects, the levers of control are reverting back to government.
I. POLITICAL ACCOUNTABILITY AND MINISTERIAL RESPONSIBILITY
When considering regulation and accountability in this context, it is important to remember that the fundamental underlying issue is the protection of an important public interest which can be identified in distinct ways. This interest can be defined in terms of the preservation of a railway that serves the public and forms an important part of the nation's transport infrastructure. And obviously, the public interest requires the efficient and safe operation of the rail network. In addition, large sums in public subsidy have been and continue to be spent on the railways. Finally, there is a public interest in the control of a monopoly power. In an important sense we are concerned with the capacity of government and of Parliament to safeguard the public interest defined in all these ways.' In the United Kingdom, the convention of individual ministerial responsibility is the constitutional mechanism for establishing accountability between political decisionmakers and professional civil servants responsible for implementing policy. Further down the policy chain, accountability extends in varying degrees to "next steps" agencies as reconstituted administrative units within the civil service; nondepartmental governmental bodies, including regulators; and to certain aspects of policy to devolved government and local government.
In a nation that functions without a codified constitution, individual ministerial responsibility has developed as part of an evolutionary process into an impor-cial part of Westminster parliamentary routine procedure. What does this mean in practice? The basic requirement is that ministers are members of Parliament. This can be either the House of Commons or the House of Lords, 9 but at the same time the ministers are responsible to Parliament. In terms of general principle, executive accountability recognizes that their continuation in office as ministers depends upon the confidence and support of Members of Parliament (MPs) or Peers. In practice, when a government has a substantial majority in the House of Commons, should there be an attempt to censure the minister, the governing party can usually rely upon the support of its backbench MPs to sustain its majority. It is also possible to use individual ministerial responsibility to deflect blame for political mistakes. A resignation might identify an individual minister rather than see the government as a whole held responsible for a policy oversight.'" There are a number of ways in which ministers and their departments are routinely "answerable" to Parliament." First, with regard to the passage of government legislation through Parliament, the relevant minister in the House of Commons or House of Lords introduces a bill concerning his or her department in Parliament, and then participates in the debate that follows. The minister appears before the standing committee that has the task of scrutinizing the measure in question. Although the minister responds to debate and may accept amendments to a bill at committee, the party whips are nearly always in position to deliver a majority for the proposed measure. This capacity of the government, once elected with an overall majority in the House of Commons, to reach its legislative objectives, often in the face of considerable opposition beyond Parliament, has been termed "elective dictatorship."' 12 Second, backbench MPs are able to table questions to ministers on a regular basis. This can be a method of embarrassing the government, obtaining information,
8.
Executive accountability can be defined as no more than a requirement to give reasons and explanations for actions or decisions as part of the process of government. See ADAM ToMKINS, THE CONSTITUTION AFTER SCOTT: GOVERNMENT UNWRAPPED 49 (1998).
9. There is a constitutional convention that requires the Prime Minister and the Chancellor of the Exchequer to be members of the House of Commons because of the importance of accountability to the more powerful elected chamber.
10. or pressing for action. The weekly Prime Minister's question time has come to be regarded as a parliamentary showpiece with the focus increasingly on the respective performances of the Prime Minister and leader of the opposition party before the television cameras. In contrast, departmental questions to ministers are much more important with regard to executive accountability because they provide an opportunity to expose matters of concern within departments and pursue grievances on behalf of constituents. The Scott Report 3 criticized a lack of candor by ministers that amounted to a failure by government to meet the obligation of ministerial responsibility by providing information about the activities of their departments, and it was recognized that this failure tended to undermine the democratic process." Third, ministers are called to account for their policies and the actions of their departments before one or more of the eighteen Departmental Select Committees. These committees, which shadow the main departments of state, have ten to Fifteen members and reflect party representation in the main chamber.
5
Unlike standing committees, these committees have an investigative role and conduct inquiries.
6 "The topics investigated by select committees vary widely, ranging from major subjects that may take a year or longer to complete, to the latest departmental estimates and issues of topical concern ..."7 Crucially, the 13. A far-reaching investigation into government was conducted by Scott. Although official U.K. policy during the war between Iran and Iraq in the 1980s was not to supply arms, behind the scenes the covert supply of a "supergun" to Iraq was in fact sanctioned by the security services. This revelation was exposed by accident when parts were discovered by customs and excise officials. The firm supplying the supergun was threatened with prosecution, and the only way to prevent the directors of the company from facing long prison terms was for their defense to expose the connection between the manufacture of these parts and the British security services. In turn, as the trial of these directors collapsed, it became clear that Parliament had been seriously misled by the government about its knowledge and involvement. committees set their own agenda by choosing what to investigate, and their work provides an opportunity for ordinary rank and file MPs to be involved in the policy process. 1 8 These committees also promote a degree of cooperation between MPs of all parties who may identify with the broader objectives of executive accountability. Opposition MPs are always represented on these committees, and this adversarial element, with its having an interest in exposing abuse, certainly contributes to the effectiveness of the process. One of the main functions of investigations conducted by select committees is to expose the work of government to public view; the committee can provide extensive critical discussion of a policy domain by taking evidence, cross-examining witnesses, and publishing detailed reports. 19 The Transport Select Committee has played a significant role in reporting on the condition of the rail network and the effectiveness of the system of rail regulation."
i Fourth, the House of Commons exercises some degree of control over government finance through the Public Accounts Committee (PAC). The remit of the PAC is limited to the audited accounts of government departments, but it is the only parliamentary committee that has substantial administrative support in the form of the National Audit Office (NAO). 21 The Comptroller and Auditor
General can initiate investigations of matters falling within the scope of central government. Following the collapse of Railtrack, a detailed report was published on the financial circumstances surrounding the current and future role of Network Rail in relation to the company's stewardship of the rail network." The performance of this scrutinizing role is an area where freedom of information has an important impact in delivering adequate accountability. The con-18. It should also be remembered that in a somewhat different context the Parliamentary Commissioner for Administration and other public sector ombudsmen have powers to investigate specific cases of maladministration. In the case of the Parliamentary Commissioner, MPs are required to refer matters for investigation by the commissioner.
19. The reports of Select Committees are not debated in Parliament as a matter of course. This is partly due to time constraints, but this lack of follow-up undermines the work the committees undertake. vention of ministerial responsibility hinges on an obligation to provide information. Indeed, the first part of the U.K.'s Freedom of Information Act of 2000 (FOI) provides a general right of access to information held by public authorities, including government departments. But under Part II of the Act, there is a provision for class-based exemptions that permit all information within a particular class to be withheld, regardless of whether the information will cause any harm. These exclusions not only include information relating to security and intelligence matters, but also any information relating to the formulation of government policy, investigations, and proceedings carried out by a public authority. This is subject only to a public interest test which is designed to deter authorities from routinely suppressing such information. Under the FOI, the Information Commissioner can rule that material should be available in the public interest, but a major weakness is that the minister retains an ultimate veto over any such decision.
23
Constitutional commentators have argued that ministerial responsibility is (and has always been) an imprecise and weak convention that fails to deliver adequate accountability and at best provides only information. 24 Assuming that the minister is the architect of policy, it should follow that, should the policy design prove to be fundamentally flawed, the minister should be held accountable. If this convention operated as a clear-cut rule, then personal sacrifice in the form of resignation would be the ultimate consequence of policy failure. It is relevant to point out with regard to the forthcoming discussion of the failures associated with rail privatization that there have been no ministerial resignations. 25 The evidence shows that resignations are unusual, and supports the view that normal, political considerations predominate. As Richard Crossman stated:
[Since] the Government party controls Parliament, both resignations and dismissals for incompetence have become rare. Indeed [1997] [1998] [1999] [2000] [2001] , Labour ministers could claim with some justification that privatization was pursued by the Conservatives from 1993 to 1996, with Labour expressing strong opposition to the policy in regard to the railways. the incompetent minister with a departmental muddle to cover up may be kept in office for years ... more votes will be lost in a general election by admitting ministerial incompetence than by concealing it.
26
II. RAIL NATIONALIZATION In order to understand the wider issues of accountability that have arisen in this domain, it is helpful to briefly set out the constitutional significance of nationalization and privatization by briefly tracing the course of events as they unfolded. The extension of public ownership was pursued by the Labour government, mainly during the postwar administration from 1945 to 1951. The nationalized industries were placed in a special position as public corporations. As K.D. Ewing noted in his assessment of the public corporation model, "although many of the instruments of production, distribution and exchange were socialised in terms of their ownership.., this did not necessarily lead to the effective accountability of these institutions to the people on behalf of whom they were owned." 27 Indeed, the rationale and the form of nationalization as it was introduced had more to do with the economic failure of the industries in question 28 and their strategic importance to the overall performance of the economy than to any clear commitment to radical social ownership. In particular, the industries selected were, in nearly every case, large-scale monopolies relying heavily upon state subsidy. 29 During World
War II, the railways were placed under state control, but many parts of the infrastructure were severely damaged by enemy action. After the war, the Transport Act of 1947 made provision for the nationalization of the network. British Railways came into existence on January 1, 1948. Nationalization was defended on the grounds of ensuring safety and improving labor relations. 1914-1945, at 616 (1970) (noting that "British industrialists had got into the habit during the inter-war years of turning to the state when they ran into difficulties").
29. It should be noted that in the transport sector the four oligopolistic and loss-making U.K. rail companies (London, Midland and Scottish Railway, London and North Eastern Railway, and Great Western and Southern Railway) were nationalized in 1948 to form British Railways, later renamed British Rail. ' This approach typically involved Parliament's passing an enabling statute that established a separate corporate identity for the industry that was exclusively owned by the state. The statute might provide for this corporation to independently raise capital by issuing bonds. Nationalized industries were exempted from direct parliamentary financial control and often received substantial government subsidies. The internal conditions of operation varied by industry, but they were not staffed by civil servants. Personnel were recruited and paid under standard contracts of employment with the corporation. While these corporations were publicly owned, they operated under a statutory framework that allowed them to function at arm's length from governmental control, while enjoying state-regulated funding or subsidies. Each year, the government laid out broad financial guidelines, leaving the board and chairman of the particular nationalized industry responsible for the day-to-day management of the organization.
I turn next to the question of constitutional accountability for the operation of these corporations. In virtually every case under the enabling statute, the relevant minister appointed a chairman who, together with a board, was given responsibility for the day-to-day operation of the corporation/nationalized industry. The minister gave final approval for strategic issues involving capital investment. 32 However, government involvement did not end here because the minister could not only insist on being supplied with information, but in some cases, could give "directions of a general nature as to the exercise or performance 30. PETER CLARKE, HOPE AND GLORY: BRITAIN 1900 BRITAIN -1990 BRITAIN , at 225 (1996 by the board of their functions in relation to matters appearing to the minister to affect the public interest." 33 In practice, these powers were hardly ever used, but it is widely recognized that, over time, ministers increasingly intervened in operational matters such as price setting, employment, and wages. 3 4 With regard to ministerial accountability to Parliament and select committees, it was a problem, in practice, to distinguish between day-to-day operations, which were deemed to be the responsibility of the Board, and general policy, which was the responsibility of the minister.
III. PRIVATIZATION AND REGULATION
The Thatcher and Major governments' commitment to privatization during the 1980s and 1990s was ideologically motivated. It was a deliberate reversal of nationalization policy. In general, it was not difficult to find reasons for privatization. 35 The structure created for nationalized industries lacked economic efficiency, and the industries themselves often failed to achieve social goals by serving consumers adequately. 36 Moreover, it was argued that state-owned industries were usually monopolies that lacked any real competition. According to advocates of the privatization initiative, exposure to market conditions would impose the discipline of private business. Privatization promised to introduce a revised management structure with strong incentives to reduce overheads. In particular, savings were achieved by slimming down workforces. Further, proponents of privatization touted the prospect of weakening the powers of public sector trade unions. From the government's standpoint, privatization offered the prospect of raising revenue with an initial floating of shares and then of establishing a structure that allowed a progressive reduction of government subsidies. It was argued that market-driven economies would force down prices, which would, in the case of the railways, lead to lower fares. 
REREGULATING BRITISH RAILWAYS
To engineer the change, shares in many of the utilities were offered to the public at favorable prices. 37 For several years, privatization was a substantial source of additional public revenue, with highly publicized "sell offs" regarded as an important step in the quest for a shareholding democracy. Conservative governments aimed to achieve more efficient performance from these industries by introducing them to market pressures. However, many nationalized industries, such as the public utilities and rail, were of great importance to the economy, and privatization had far-reaching implications for consumers. In order to protect vulnerable interests and set limits on the activities of these industries, a regime of statutory regulation was established to oversee the transition to private ownership. 38 These regulators were oversight agencies that were accountable to ministers. They were responsible for promoting competition, fixing prices, safeguarding the quality of service delivery, and protecting the interests of consumers and shareholders." A central objective of regulation involved controlling the level of profit and seeing that the pricing of goods and services takes account of the wider public interest."
In managing the process of regulation, regulators are called on to make difficult and, at times, controversial judgments, always working within the parameters of the relevant act. The enabling legislation seeks to limit the discretion of these regulators, usually by giving the Secretary of State powers to issue directions. Following privatization, the regulators were "distanced" from the ambit of ministerial responsibility. They currently have the status of "non-ministerial government departments." The accountability problem results from the fact that the rules under which regulators operate are not subject to parliamentary 37. The list of state-owned industries that have been privatized includes: British Telecom, British Airways, British Aerospace, British Airports Authority, British Steel, British Rail, the water industry, the electricity industry, the power generation industry, and the gas industry. (1983). approval. Moreover, there is no direct democratic accountability. In theory, the doctrine of ministerial responsibility does not extend to the privatized industry, but to the regulator. Nevertheless, ministers retain powers to appoint the regulators and to determine the extent of competition by being able to, at least partly, determine licenses that are essential to permit each industry to do business. 4 A common criticism of the form of statutory regulation favored by government has been that too much discretion is left in the hands of regulators who can adopt an individual and highly personalized approach to conducting their task. 42 The statutory framework, which mainly lays out primary and secondary duties, fails to include more detailed guidelines that set limits on discretion. "The job for the regulator, unaided by any open guidance from the government, is to decide on priorities and how to balance competing interests." 43 Tom Winsor, until recently the Rail Regulator, has argued:
See
[P]ublic interest regulation of private sector interests-of all kinds-is absolutely necessary to deal with abuses of powermarket power and other kinds of power, especially monopoly power. It is necessary to ensure the efficient and proper operation of competitive markets. And it is there to ensure that dependent users of essential facilities can get access to them on fair and affordable terms, and that these facilities are maintained and operated to the correct efficient standards at all times.
But in explaining his own view of regulation, Winsor goes on to stress that "intrusive regulation of commercial companies-whether by licence or by contract-turns them into nothing more than the unthinking managers of public or quasi-public assets." 44 As we shall see later, the Transport Select Committee has been highly critical of Winsor's own style of regulation. 45 In some cases, there has been undignified haggling between the industry and the regulator over impor- concerns the refinement of the regulatory environment and the powers of particular regulators in response to sustained criticism over the performance of the rail industry. Looking at this issue from the standpoint of constitutional and administrative law, the task is to assess how effectively the systems of statutory regulation provide an adequate framework to establish constitutional accountability. Rail privatization has been the subject of considerable political and economic controversy. There were a number of aspects of the railway industry that made the above objectives much more difficult to achieve. For example, railways are a natural monopoly and require state subsidies. Notwithstanding changes in ownership, the service provider continues to dominate the market. The privatization of the rail system does not alter the fact that there is a single set of railway lines connecting rail destinations in the United Kingdom. Moreover, the rail industry continued to require substantial state subsidies after privatization. Promoting competition and consumer choice in such circumstances looked to be problematic, and was not self-evidently in the public interest. 48 In another sense, the slimming down of the work force in areas such as maintenance might save costs, but at the same time, the reduction in staff could have far-reaching safety implications. Although advocates of rail privatization maintained that freeing up markets would deliver long-term benefits of efficiency, economy, and consumer choice, in reality, this has had a detrimental impact on rail services and has offered the public few, if any, advantages. It will be apparent from the analysis that follows that certain inadequacies in the regimes of regulation have contributed to the crisis on the railways.
46. Another danger is regulatory capture, where the regulator is considered to work too closely with the regulated industry.
47. See Prosser, supra note 38, at 255.
48. See WILL HUTTON, THE STATE TO COME 19-24 (1997) (discussing the implications of the privatization of U.K. bus services).
IV. THE ORIGINAL MODEL OF RAIL PRIVATIZATION AND REGULATION
Rail privatization 49 was achieved by separating the management of the track and infrastructure from the operation of train services and the ownership of the rolling stock. A separate company called Railtrack was formed, which inherited all the track, signaling, stations, and other property assets that were formerly in the hands of British Rail. Railtrack was made responsible for running and maintaining the infrastructure. Shares in Railtrack were floated on the stock exchange and private investors were encouraged to make investments in the newly formed company. Railtrack was responsible for leasing the track to a series of twenty-five separate regional train operating companies (TOCs). In turn, these companies took over from British Rail franchises for operating specific routes. The activities of Railtrack were overseen by the Rail Regulator (ORR). 5 " Initially, the ORR had responsibility for a range of consumer benefit functions, including some aspects of fares, the quality of passenger services, complaints handling and passenger complaint statistics, facilities for the disabled, and the National Rail Enquiry Service. 5 It was up to the ORR to undertake periodic reviews in order to set a cap on what Railtrack was permitted to charge its customers in the form of TOCs. to protect the interests of users of railway services; (b) to promote the use of the railway network in Great Britain for the carriage of passengers and goods, and the development of that railway network, to the greatest extent that he considers economically practicable; (c) to promote efficiency and economy on the part of persons providing railway services; (d) to promote competition in the provision of railway services; (e) to promote measures designed to facilitate the making by passengers of journeys which involve use of the services of more than one passenger service operator; () to impose on the operators of railway services the minimum restrictions which are consistent with the performance of his functions under this Part; (g) to enable persons providing railway services to plan the future of their businesses with a reasonable degree of assurance.
Railways Act, 1993, c. 43, § 4(1) (U.K.). 51. The ORR was also responsible for the sponsorship of the Central Rail Users Consultative Committee and the regional Rail Users Consultative Committees, which came into existence on April 1, 1994. In June 2000, these organizations were renamed the Rail Passengers Council and Rail Passengers Committees.
REREGULATING BRITISH RAILWAYS
"The level of the TACs [track access charges] was not only crucial for Railtrack, but also for the TOCs. Many of the TOCs would be unprofitable if they were required to pay the full level of the TACs (to Railtrack)." ' 2 A judgment was reached on the basis of a detailed assessment of business plans, asset knowledge, asset management, and procurement policies and practices. Full account was to be taken of the opportunities for higher levels of efficiency. The regulator was required to apply appropriate comparators, both within the company in question and with other enterprises doing the same or similar jobs. Prices had to be set which were fair both to the provider and to the consumer of the services in question. The TOCs received substantial subsidies from the government on the basis of the regulator's assessment, which meant that Railtrack was an indirect recipient of government subsidies."
After privatization, train services were provided by private companies operating routes that were allocated following a bidding process. An additional regulator, the Franchising Director (Director of Passenger Rail Franchising), was given a regulatory responsibility under the Railways Act for overseeing the bidding process. 54 The Franchising Director was meant to ensure that TOCs continued to provide comparable service on routes for which they had bid. 55 To this end, targets were set and the regulator was empowered to impose fines on companies that failed to meet these targets. A successful bidder was placed under a private contractual obligation with respect to the service provision. Some problems with standards of service originated at the initial franchising stage. The 
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package offered for several routes resulted in a lack of bidders, which led the Franchising Director to use discretionary powers to weaken the contractual terms and conditions for bidders.
5 6 These concessions allowed the franchisees to provide services that fell below statutory requirements. At the same time, as mentioned above, the contracts negotiated with the government allowed the TOCs to receive substantial subsidies to pay for TACs. For TOCs with shortterm franchises, there was no incentive to improve services over a longer period. The final participants in the new enterprise were the rolling stock leasing companies (ROSCOs) which were formed to control the rolling stock originating from British Rail. In order for there to be a fully operational railway, the ROSCOs leased their assets (the rolling stock) to the TOCs.
V. INDUSTRY IN CRISIS: REGULATORY FAILURE?
It is worth repeating that rail privatization in particular was controversial from the outset.
5 7 The reliability of service delivery on most routes declined soon after the breakup of the industry. 58 Later, a number of fatal accidents directly attributable to poor maintenance was a serious development, 59 which drew the attention of the public and the media to the deteriorating condition of the railways. It was obvious that such a division of functions between Railtrack, TOCs, and ROSCOs created a complex interaction of "players." The actions of each of the participants needed to be fully coordinated to provide efficiency, reliability, and safety. Despite the fact that contracts set the ground rules and targets, the practical task of operating the railway was now extremely complicated.
56. There was an unsuccessful attempt to challenge by way of judicial review the decision to weaken contractual terms imposed on train operating companies. See Reduced Privatised Passenger Rail Service Lawful, TIMES, Dec. 12, 1995, at 40. 57 . A comparison can be drawn with the privatization of the state airline, British Airways. As a single private company, British Airways was floated on the stock exchange. It retained certain advantages over rivals (e.g., take off and landing slots at Heathrow and Gatwick on many key routes), but at the same time it was exposed to wider competitive pressures on these routes and had to respond by efficiency saving (e.g., shedding staff and reducing fares to compete with rivals).
58. For graphs and supporting statistical data on reliability, efficiency, investment, and safety, see BARTLE, Supra note 49, at 15.
59. There were accidents at Southall, Ladbroke Grove, and Hatfield. At Hatfield, a GNER express was derailed on the East Coast Main Line on October 17, 2000, killing 4 passengers. The cause was quickly identified as a broken rail which should have been replaced as part of routine maintenance.
The fragmentation of roles made it particularly difficult to establish responsibility for any shortcomings. In relation to routine matters, such as a lack of punctuality and frequent cancellation of trains, train operators blamed the state of track and signaling, while Railtrack claimed that breakdowns of trains and shortages of drivers were a more frequent cause of what had become chronic unreliability.
Fundamentally, the reliance on Railtrack to maintain the infrastructure of the railways proved a central problem for the network, and also demonstrated the inadequacy of statutory regulation." Under the privatization provisions, Railtrack was required to lease the track to the TOCs. It followed that in order to maintain a safe and efficient service, it was crucial that Railtrack undertake an extensive investment program for track and signaling. It has been revealed subsequently that the company was failing to spend enough of its revenue on maintenance and upgrading. This shortfall in investment occurred despite increases in passenger numbers and usage of the system, which placed the infrastructure under greater strain. More usage also provided Railtrack with increased revenue in receipts from access charges, but Railtrack was only required under the Railways Act 1993 to maintain a "steady state" railway.
It was reported in the autumn of 1999 by Booz Allen Hamilton that Railtrack's infrastructure was in a worse state than it had been before privatization, despite the fact that rail investment had been doubled to £2 billion by the Conservative government in advance of the sell off.
6 Moreover, the report was extremely critical of Railtrack's stewardship of the rail network, and any such problems were compounded by Railtrack's continuing lack of knowledge about the condition of its assets. Real concern was expressed because it appeared that maintenance and renewal was being driven by insufficient awareness of what was going on with regard to the day-to-day operation of the system. The report further states that there appeared to have been a decline in the underlying quality of the network's assets as a whole. While serious doubts were already being raised about the long-term 60. Martin Lodge has provided a conceptual analysis of U.K. rail regulation from a comparative perspective: "The application of an institutional approach highlights institutional linkages between policy domains and diverse policy environments and allows comparative exploration of which factors facilitate the selection of particular policy templates. PETER LEYLAND condition and performance of the network if current rates of renewal continued, Railtrack's management focused mainly on the short-term performance of the company, while at the same time, the company was becoming increasingly remote from other bodies operating and regulating the industry.
The failure to invest was a structural problem. Under the privatization and regulation arrangements there was no financial incentive to channel revenue into upgrading the system. "The performance regimes [had been] structured to encourage focus on short run benefits rather than on longer term considerations of asset condition and network capability." 62 The company was indirectly receiving a substantial government subsidy, but for a number of years, it decided to continue paying generous dividends to shareholders, rather than divert profits from the access charges to upgrade the system.
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At this point it is also worth noting that the Rail Regulator did not adequately respond to the criticism that Railtrack had not invested enough money to enhance the network. The company's profits in the autumn of 1999 were still soaring above £400 million and profits were promising to rise further. Not only were there insufficient financial incentives for Railtrack to channel more of its profits into upgrading the system, but the regulator and the government lacked any clear powers to oblige it to act in this way. No enforcement orders were ever issued against Railtrack. 64 The situation was compounded because the Rail Regulator and the government took several years to recognize the extent of the neglect to the system-an oversight that, at least in part, resulted from a lack of detailed, current technical information about the condition of the railway. Moreover, the regulatory process relied on data on the state of the rail infrastructure supplied by Railtrack rather than from independent sources.
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The statutory regime provided the Rail Regulator with few options to address the issues that arose. In response to a rising tide of public complaints, the Rail Regu-
Booz ALLEN HAMILTON, REPORT FOR THE RAIL REGULATOR: RAILTRACK'S PERFORMANCE IN
THE CONTROL PERIOD 1995-2001 (1999) , available at http://www.rail-reg.gov.nk/npload/pdf/ bah-95_01.pdf (last visited Feb. 6, 2005) .
63. Shareholders were given some financial recompense following the collapse of Railtrack in 2001.
64. In August 1999, the regulator announced that fines of up to £40 million would be paid out of Railtrack's profits if the company failed to meet its targets for improvements of the infrastructure.
65 lator adopted a policy of naming and shaming companies with exceptionally poor standards of service. This approach concentrated adverse media publicity on the worst culprits, but the policy of shaming companies that were performing badly was not very effective. Companies with short-term franchises, such as Connex, the company responsible for running trains in the South East, were only interested in shortterm profitability. 66 In some cases the regulator fined companies for repeated failures to meet punctuality targets and for the unreliability of the national telephone inquiry service. 67 Only relatively modest fines were imposed because punitive sums would be counter-productive. This option is a blunt weapon which could have the effect of crippling the companies and causing services to deteriorate further. The sustained level of complaints and public concern had an impact at the political level. It contributed to the replacement of the ORR on two occasions by the Secretary of State. The change in personnel resulted in a revised approach to the application of existing powers. 68 It also resulted in the Secretary of State's bringing all participants together in a Spring Rail Summit in 2000 to discuss the problems confronting the industry in order to harmonize the approach to tackling them.
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These measures were too little, too late. Indeed, the seriousness of the situation was brought to the attention of the nation very dramatically by a series of fatal accidents. 7° Even before Lord Cullen's report condemned Railtrack's "incompetent"
66. The treatment of Connex was strongly criticized by the Transport Select Committee:
In our view, the essence of private sector involvement is that the private sector pays if it gets its sums wrong. It is outrageous that such astonishingly large sums of taxpayers' money have been used to prop up palpably failing businesses such as £58 million in the case of Connex. While we accept that failures in the initial franchise process may have been to blame originally, we cannot understand why action was not taken earlier by the SRA. As a result of this failure to monitor Connex properly the SRA bailed out a company using taxpayers' money only to strip it of its franchise a short time later. The SRA's management of this franchise has been woefully poor.
THE FUTURE OF THE RAILWAY, supra note 20, para. 122. 67. Legal action was threatened against Railtrack by Rail Regulator Chris Bolt for failing to get halfway to its target of a 7.5% improvement in punctuality. Either a fine of up to 10% of turnover could be imposed or the shortfall could be made up by making the next year's targets even tougher. Keith Harper, Unpunctual Railtrack Faces Crackdown, THE GUARDIAN (Manchester, Eng.), Mar. 19, 1999, at 22. 68. The regulators since privatization were John Swift (1993 -1998 ), Chris Bolt (1998 -1999 , and Tom Winsor (1999) (2000) (2001) (2002) (2003) (2004) .
69. This summit was held on June 14, 2000. 70. The accident at Ladbroke Grove, Paddington, in 1999, prompted the government to set up a public inquiry under the chairmanship of Lord Cullen. management, the neglect of the rail infrastructure had been exposed, particularly by the accident at Hatfield. This accident was caused by a broken piece of track. Defects in this particular section of track had been reported by an inspection some months prior to the crash, and the faulty section would have been replaced if appropriate management procedures had been in place. This revelation of inadequate maintenance led to serious safety concerns over the state of the entire rail network. Railtrack was forced to introduce a "National Recovery Plan" to rectify the neglect. The imposition of temporary speed restrictions caused delays for passengers on numerous lines and massive disruption to the traveling public over a period of many months. The emergency maintenance program cost an additional £733 million. By the time the work had been completed, Railtrack was insolvent.
'
Given the managerial record of Railtrack, the then-Secretary of State, Stephen Byers, did not consider it in the public interest to pour any more resources into the company and petitioned the High Court for administration on October 7,2001. In the meantime, rail administrators were placed under a legal duty to keep the network operational. After announcing Railtrack shareholders would lose everything, the government was put under pressure to recognize the losses of shareholders and put together a compensation package providing a payout of between 250 and 260 pence per share. 72 It was decided that a not-for-profit company should take over the responsibilities of Railtrack.
The failure of Railtrack, so soon after its privatization, only serves to emphasise the problems of private ownership and finance in a capital-intensive industry .... While the Government's case rested upon competition, efficiency and benefits to passengers, the real effect of privatization was the redistribution of wealth to the new owners and providers of finance.
VI. NETWORK RAIL: BETWEEN PUBLIC AND PRIVATE
In reconfiguring the system, the Labour government has consistently refused to adopt the language of "renationalization," but ministers were faced with having to find an efficient method of managing the rail infrastructure that served the public interest without appearing to return the industry directly to public ownership. Network Rail is Railtrack's successor; it took over the running of the railway from the administrators in March 2002. It was formed as a not for dividend company limited by guarantee. This form of business does not have shareholders, but rather is made accountable to its members. 7 4 It is run along commercial lines, and any operating surplus is reinvested in the rail network. This innovative structure 75 ensures that investment is funded at low cost.
Furthermore, the profit motive has been nullified, so that any previous suggestion of putting profit before safety is removed. Network Rail maintains, improves, and upgrades every aspect of the railway infrastructure. According to the company's mission statement, it is primarily committed to providing a consistently reliable train service. 6 The fact that Network Rail was made accountable to the Strategic Rail Authority (SRA) 77 has been a concern given the government's keenness for the new company to be classified as a private-sector 77. The Strategic Rail Authority is the body that was introduced to provide a new level of strategic regulation. For a fuller discussion, see infra Section VII.
business. Network Rail requires the support of the SRA for its funding program. The equity risk is assumed by the SRA, which means that board members of Network Rail do not act as shareholders. Network Rail is not permitted to borrow money on its own account. Its short-and medium-term funding has to be supported by the SRA. A financial settlement provided revenue certainty for the 2004 to 2009 period. The capacity of the SRA and the Regulator to manage this risk effectively has been a problem, because the SRA has few direct levers on performance.
8
Network Rail shares certain characteristics with nationalized industries, such as its predecessor British Rail. Although not actually publicly owned, the infrastructure of the railways has been, in effect, placed under public control. Network Rail was established by the Department of Transport. The Secretary of State was responsible for nominating the original management and for setting the company's broad objectives. The company is entirely dependent on public funding that it receives through the SRA, and its creditworthiness is guaranteed by the government through the SRA as intermediary.
79 Day-to-day management of the rail network is the responsibility of the board of directors, as was the case with British Rail. What makes it different from a nationalized industry is that the board exerts control over the general corporate policy, including the appointment of directors. At the same time, the company was made accountable to many parties, including customers, members, and, of course, the ORR."° Network Rail was made accountable to the public interest through the Rail Regulator using his powers under the Railways Act of 1993. It should also be noted that the company's license to run the network is established by virtue of the 1993 Act. In fact, it has been argued in assessing the crisis of 2001 that:
The collapse [of Railtrack] brought about not only a transformation of the system of rail regulation itself, but also exposed some of the central problems of the whole system of regulation-in the process challenging, and then transforming, the constitutional settlement surrounding privatization regulation far more effec- tively and comprehensively than any of the considered reviews over the last few years.
Moreover, the replacement of Railtrack with Network Rail through the intervention of the Secretary of State, without even consulting the regulators, amounted to a conspicuous "politicization" demonstrating that the style of technical regulation insulated from political debate had been superseded. 82 The government's role in running the rail industry under the 2004 framework confirms the acceptance of a new regulatory agenda which allows ministers much greater latitude to intervene at many different levels.
VII. REREGULATION MARK I: THE STRATEGIC RAIL AUTHORITY
Before the collapse of Railtrack, the government, prompted by criticisms from the House of Commons Select Committee on Environment, Transport and Regional Affairs, 83 recognized the need to reform the system of regulation.
84
The Parliamentary Select Committee performed an important role in crossexamining all the players in the ongoing saga of the railways and making useful recommendations. Despite manifest indications to the contrary, 85 the government, as we have already observed, was not prepared to seriously consider renationalization as an option. The Labour government's first legislative response to some of these shortcomings in the regulatory framework was to form a Strategic Rail Authority (SRA) 
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Secretary of State, 87 to impose conditions on TOCs, and was designed to work alongside the ORR with a distinct, more strategic remit, related to overall transport policy. The SRA was placed under a statutory duty to promote and develop the rail network, and it was required to exercise its functions in a way best calculated to contribute to the achievement of sustainable development by meeting objectives set out in a ten-year plan. In exercising its functions, the SRA was required to: protect the interests of rail consumers; contribute to the achievement of sustainable development; promote efficiency and economy on the part of persons providing railway services; and promote measures designed to facilitate passengers' journeys which involve the use of the services of more than one passenger service operator (including, in particular, arrangements for the issue and use of through tickets). 88 It was anticipated that these enhanced powers would allow the SRA to play an active role in regulating fares in the interests of consumers as part of the renegotiation of the next round of rail franchises. In addition, the Transport Act of 2000 transferred consumer benefit functions and sponsorship of the Rail Passengers Council and Committees from the ORR to the SRA, as part of the Government's policy of making the SRA the one-stopshop for all customer-facing functions. The directions and guidance from the Secretary of State have required the ORR to publish an overall strategy in January of each year, which must address the objectives relating to the operation of the railway that have been set for the SRA. This approach was designed to promote coordination of objectives and ensure that the targets set out in the SRA's ten-year plan were achieved. The SRA was also able to publish separate strategies that related to individual issues and contributed to the overall strategy. The Rail Regulator is required to ensure that, in exercising his functions, he does not prejudice the achievement of these strategies, and particularly the overall strategy, published by the SRA. The Secretary 87. Under the Transport Act:
[T]he Secretary of State may give the Authority-(a) directions and guidance as to the manner in which it is to exercise any of its functions in order to comply with subsections (1) to (3), and (b) directions not to exercise any of its functions in a particular manner (or not to do so without consulting, or obtaining the consent of, the Secretary of State).
Transport Act § 207(5). In Scotland, it is also subject to D&G from the Scottish Minister for Transport, and is subject to D&G from the Mayor of London with respect to services operating within the city.
88. See Transport Act § 207.
of State's Directions and Guidance required the SRA to summarize, as part of its overall strategy, the resources that are available to it and the basis on which priorities for the use of these resources are determined. In addition, they suggest that the SRA should describe in the overall strategy how it intends to maximize net benefits from the funds available to it.
89
It is important to recognize that the SRA took over the role of the Office of Passenger Rail Franchising (the regulator responsible for overseeing the franchising process). The terms of the passenger franchises (again using a contract model) are the main mechanisms that allow the SRA to manage and direct the industry. Thus, the SRA was charged with performing the task of determining the standard of service and allocating subsidies to the individual rail companies. Many of the passenger rail franchises were set to expire by 2004. In November 2002, the SRA issued a Franchising Policy Statement that defined a new form of partnership, with the franchisees focused on delivering reliable performance, meeting passenger needs, and containing short-and long-term costs. This approach was designed to provide certainty for both existing and potential investors in the railway. Generally, the SRA envisaged franchise lengths of between five and eight years, although their duration would be dependent on the characteristics of, and risks associated with, the individual franchises. If franchisees meet key performance indicators and deliver on their plans, there is a provision for franchise extension.
Manifest limitations in the SRA's position were identified. It has been pointed out that the SRA was required to produce a strategic plan that focused on short-term priorities and failed to look at the overall future role of the railways while "[t]he main questions facing the railway industry-and the country-concern the ability of the industry to contribute towards implementation of transport policy .... The rail strategy should focus on the future role, scale and funding of the railway system in this context" and future progress should depend on formulating a strategic plan based on "SWOT" (strengths, weaknesses, opportunities, threats) analysis. hopelessly confused with the Office of the Rail Regulator."'" The Transport Select Committee in a recent report found that: "The Strategic Rail Authority (SRA) is expected to set targets, determine outputs, grow and lead the industry as a whole, yet it has no control over the infrastructure which largely determines overall rail performance. There is therefore a serious mismatch between the SRA's objectives, powers and responsibilities." 92 Given this catalog of shortcomings, it is not altogether surprising that as part of the proposed restructuring of the industry, on July 15, 2004, the Secretary of State set out plans to abolish the SRA through legislation and to split its responsibilities between Network Rail and the Department of Transport.
VIII. DEBATE OVER REFORM
The underlying problems of the railway were not solved by the introduction of the SRA or by Network Rail's rising from the ashes of Railtrack. The combination of spiraling costs, chronic unreliability, and continuing fragmentation meant that more radical remedial action by government to attempt to rectify the situation was inevitable. In January 2004, the government announced its intention to consult regulators, private sector railway companies, and rail users prior to the publication of firm proposals to modify the institutional framework. It is instructive to examine aspects of the conflicting viewpoints of two of the main actors.
On the one hand, as the voice of Parliament exercising its constitutional watchdog function, the Transport Select Committee has been highly critical of Railtrack, Network Rail, the Rail Regulators, 93 and the government. 94 In its report to Parliament, the Committee provided evidence that fragmentation in the industry, recognized as the cause of so much chaos and delay, all of which had REREGULATING BRITISH RAILWAYS been highlighted in a previous report, was getting worse. 95 The problem was not being adequately addressed. For example, the report cited the way the Rail Regulator's Interim Review of track access charges was conducted and suggested that the Regulator and the SRA were not cooperating well.
96
The committee was equally clear about other regulatory failings:
It is utterly astonishing to learn that Network Rail's Asset Register, a fundamental management tool, will now be available only in 2005, four years after a Select Committee of this House drew attention to its absence. The Regulator has clearly failed to ensure that first Railtrack and now Network Rail, have produced information needed to assess performance of the system. This is not an academic exercise. If the state of the infrastructure is not thoroughly known then reliable decisions about the levels of maintenance and renewals are simply not possible and the basis of the Regulator's Interim Review is placed in doubt. This episode demonstrates graphically how the Regulator has failed in his core function of effectively regulating the "stewardship of the national rail network." illustrates the appalling extent of the present confusion of responsibilities in the railway: "the Department for Transport's role is subsidiary to that of the Treasury and spending review, leaving the status of the 10 Year Plan ambiguous; the SRA's role depends on the Department for Transport's priorities, and the guidance provided to it; the SRA's budget is notionally outside the main government borrowing calculations, but in reality is determined by the Treasury; the Rail Regulator decides the track access charges which, in practice, are paid by the SRA at the margin; thus, the Rail Regulator determined how much money the SRA pays Network Rail and the TOCs [train operating companiesl, and therefore how much money the Treasury pays the SRA via the Department for Transport; the outputs are, however, determined by the SRA, which effectively carries out the capital planning function (which Railtrack previously did); Network Rail therefore is largely responsible for the operations of the railways, and the SRA for its capital development, confusing the roles of management and responsibility; the Rail Regulator and the SRA have a concordat which cements this confusion of roles between them." Id. para. 7.
96. Id. 97. Id. para. 31.
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The Regulator was strongly criticized for writing off debts and overspends. This action by the Regulator demonstrated the extent of the power that the present structure had allowed the ORR to accumulate at the expense of all the other parts of the railway and the government. The committee believed the Regulator should be restraining costs and seeking value for money. Instead, the present structure permitted him to write off astonishingly large sums of public money, apparently on his own authority. 98 The SRA is also targeted for criticism for failing to manage significant improvements in the face of increasing industry pressure and persistently poor performance. The Transport Select Committee concluded that since "railway is not fit for purpose," the justification for privatization had been called into question in circumstances where the government continued to bail out a failing system without taking back direct control, and the committee recommended radical reorganization.
99
The former Rail Regulator, Tom Winsor, has not admitted to any failings in the way he performed his statutory duties.'°° In fact, he has responded robustly to the above criticisms over the determination of funding by claiming that the report from the Transport Select Committee contains many elementary factual errors which undermine its conclusions. The essence of his argument is that changing the regulatory structure after the contracts have been negotiated by a process of independent arbitration is unfair since such a change undermines a contractual framework that has already been agreed to with the private sector. The Rail Regulator, in deciding increases in expenditure which are allowed to the infrastructure provider, is required to take into account Network Rail's existing contractual commitments and also to assess and then price the reasonable requirements of the company's customers and funders. It is asserted that the state should not be in a position to change these arrangements retrospectively and thereby act as a judge in its own cause.' 0 ' This case was presented without any response to the alleged failure by the Regulator to carry out an efficient review of the asset base (a review which is meant to form the basis for any assessment). In addition, there was no recognition of the wider question of constitutional ac- countability for decisionmaking with regard to funding allocations with respect to billions of pounds worth of public money. The justification provided merely demonstrates an ideological view that accepts a restrictive, rather than interventionist, role for the state. The Regulator has interpreted his remit as accommodating public and private interests rather than prioritizing one over the other:
It is axiomatic that regulators are there to protect users of networks from abuse of monopoly power by the owners and operators of those networks, whether in excessive or unduly discriminatory pricing, the unreasonable denial of access to the network or a failure properly to operate, maintain and renew the network to appropriate standards or in a timely way. It is not always fully appreciated that the independence and jurisdiction of the regulator is also there to protect private sector investors from unjustified political interference." In July 2004, the government set out plans for reorganizing the railway and overhauling the regime of regulation. 0 3 The implications of these proposals will be considered in light of the foregoing discussion. First, the Department of Transport has assumed direct responsibility for establishing the overall strategy for the railways.
1 " In the words of Alistair Darling, the Secretary of State: "It must be for Ministers, accountable to Parliament and the electorate, to set the national strategy for the railways." This change of emphasis acknowledges that the government will, in the future, decide on the levels of performance and how much money to spend on the rail industry. 0 5 Alistair Darling also stressed that it is the government that will be held accountable for these decisions in the future. This change addresses a central criticism identified by the Transport Select Committee concerning the enormous discretion previously given to the Regulator in allocating 105. Viewed in a wider political context, it will of course be the Treasury as the paymaster of the department that will ultimately determine the scale of funding available for the railways. funds without any direct accountability to Parliament for the consequences. Under the revised relationship between government and the Regulator, the government, which is directly accountable to Parliament, fixes the level of public funding for the railways' 0 6 by considering, in consultation with the ORR, the levels of capacity and reliability that it wants the railway to provide from that budget.°7 The ORR will then determine the precise amount of income which Network Rail needs in order to deliver these objectives. If this level of income proves inadequate, the government will be able to reconsider the levels of performance and capacity that it has set out, or to provide more funding. Despite returning many powers over rail policy to the Department of Transport, the changes also devolve authority by handing more power over local rail services to the Scottish and Welsh assemblies and to the Mayor of London. For example, it is proposed that the Mayor's Transport for London authority will dictate fares, service levels, and timetables on routes in and around the capital.' Second, under the White Paper proposals, the reconstituted office of the Rail Regulator becomes the sole industry regulator. 9 The Railways and Transport Safety Act of 2003 brought the railways into line with other regulated industries by replacing the individual regulator with a regulatory board." 0 In this capacity, the ORR will be given responsibility for protecting the legitimate interest of investors and customers. The ORR will continue to exercise a mediating role by arbitrating between conflicting interests of government, Network Rail, the TOCs, and other rail stakeholders. As we have just mentioned, one of the Regulator's main tasks will be to determine Network Rail's income, which will 106. See Railways Act 2005 at pt. 2. For example, clause 6 provides a power for the Secretary of State to give financial assistance to the railways under 6(1) "(a) for the purpose of securing the provision, improvement or development of railway services or railway assets; or (b) for any other purpose relating to a railway or to railway services." Railways Act 2005 s. 6(1 dustry's lead body on safety and standards matters, and it monitors safety and reports on safety performance at regular intervals."' As part of this most recent upheaval, the Government has decided to simplify the safety regulatory structure for the railways by transferring responsibility for railway safety from the Health and Safety Executive to the Office of Rail Regulation." 6 Alistair Darling stated in Parliament, "[Safety regulationi should be in with the bricks. And it needs a clear industry focus to make sure that safety is an integral part of operations."".. 7 This change is justified on the grounds that the ORR will be independent of the Government and the industry. The fourth feature of the revised structure is confirmation that the not-forprofit company Network Rail will be directly responsible for ensuring that the network delivers a reliable service. This objective will be achieved by means of an agreement with the Department of Transport. The company will be primarily responsible for the day-to-day running of the railway system; this will include timetables, punctuality, and passenger services. Network Rail "will be accountable to passengers and freight users for performance of the network..""i. As we have seen in the past, Railtrack, private maintenance companies, and TOCs have been able "to pass the buck for poor performance." The Government has responded to the previous degree of fragmentation and, in particular, the criticism that there was no single player with operational responsibility." 9 In 115. Railway Group Standards Code, Jan. 19, 2004, § 1.2.2, confirms that "[tlhe RSSB's primary objective shall be to lead and facilitate the Railway Industry's work to achieve continuous improvement in the health and safety performance of the railways in Great Britain and thus to facilitate the reduction of Risk to passengers, employees and the affected public so far as is reasonably practicable, so aiding compliance by providers of railway services with their obligations under health and safety law."
116. An expert working for the HSE expressed strong opposition to the proposal of combining safety regulation: "Capturing the safety regulator ... would, at a stroke, reverse the modernisation [of the regulatory structurel, increase the complexity of interfaces and destroy public assurance that there is an independent safety regulator." Allan Sefton, Director of Rail Safety, Health and Safety Executive, Effective Cost Control and Risk Management, Rail Review Seminar (York, Apr. 23, 2004) .
117. Alistair Darling, Statement to the House of Commons (July 15, 2004) . This process is likely to be completed some time in 2005.
118. See id. 119. To address the problem caused by the fragmentation of the network it was stressed by the Secretary of State that "Network Rail would coordinate restoring services following disruptionsending a sometimes chaotic situation where different train companies and the infrastructure operators were hobbled and leaderless." Back on Track, THE GUARDIAN (Manchester, Eng.), July 16,2004. the future, " [t] he Government will set out what services Network Rail is to deliver, and Network Rail will take on new responsibilities, including leading industry planning, setting timetables and directing service recovery." 120 Moreover, although not directly part of the latest white paper, the decision by Network Rail to return to in-house maintenance has further simplified the management of the network. At the time of its collapse, Railtrack had been committed to a three-year contract with a private company (Jarvis) to undertake maintenance of the rail infrastructure. The spiraling costs of this commitment was one of the factors that led to Railtrack's financial difficulties (another factor was the failure of the private sector to adequately perform its duty). The October 2003 announcement by Network Rail that maintenance was to be returned to inhouse was a further significant change in the approach to running the railway. Over the last fifteen years, private sector companies have increasingly assumed responsibility for public service provision, with their role set out under contract. The decision to restore the upkeep of the railway to Network Rail bucks this trend; reverting to in-house maintenance puts Network Rail in a position to not only make cost savings, 12 ' but to directly control its own maintenance program.
It also means that, despite its designation as a private sector company, Network Rail, at least with respect to the operation of the infrastructure, has assumed the guise of British Rail prior to privatization.
22
The issue of constitutional accountability arises not only in relation to the regulators, but in relation to the policy that applies to the industry and how that policy is implemented. The task becomes a matter of delineating accountability by establishing clarity over the division of responsibility between ministers, operators, and regulators.' 23 It is worth remembering that, under nationalization, an attempt was made to distinguish the functions of the minister from that of the industry board, with the minister assuming responsibility for "general policy" and the board being responsible for day-to-day operations. Under the revised structure the government is assuming direct responsibility for policy issues. Net-120. Darling,supra note 117. 121. It is estimated the change to in-house maintenance will bring immediate annual savings from anything ranging from £170 to £300 million per year. The figure could increase to £900 work Rail is clearly responsible for operations and will be performing its own maintenance, while the Regulator oversees the process. In other words, a key objective has been to establish much greater clarity over the division of responsibility between minister, operator of infrastructure, and regulator.
Finally, one of the most obvious results of this change has been the abolition of the SRA. The Government's decision to follow this path implicitly recognizes the failure of its own previous attempt to improve the regulatory framework. The majority of the functions of the SRA, including all its financial obligations (e.g., in regard to funding allocation), are transferred to the Secretary of State. The Department for Transport takes on the responsibility of awarding train operating company franchises.
CONCLUSION
The near collapse of the U.K. railway network in recent years has been discussed as a way of looking at the effectiveness of constitutional accountability mechanisms designed to oversee and regulate the privatization of a state monopoly transport provider. In an industry where a strong public interest remained after privatization, the nature of the problem, namely the fragmentation of the railway system and increasing unreliability of the railways post-privatization, was already apparent when Labour was returned to office in 1997. Parliament has served as a focus for public discontent and a forum for discussion and debate. In accordance with the convention of ministerial responsibility, government ministers answered parliamentary questions. The Select Committee on Transport conducted a number of in-depth investigations and, in doing so, cross-examined the main players. The committee reported and made critical observations and positive recommendations. Ministers were perhaps guilty of prevarication and delay, but the government responded not merely by giving assurances that corrective measures would be introduced but by acting. The regulators were replaced. The regulatory structure was modified with the introduction of the Strategic Rail Authority. Network Rail was formed to take over Railtrack's mantle. Likewise, within the bounds of their statutory remit, the regulators sought to secure improvements in industry performance. However, the analysis provided here has revealed that the degree of fragmentation and confusion was so pronounced that none of the existing agencies, including government and regulators, appeared to have the capacity to manage such a complex mix of players with overlapping, and often conflicting, interests and responsibilities.
